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ve been prepared for ease of reference and
1the Statute have been paraphrased.

You are advised to refer to the actual wording of the Statute for a
complete appreciation of its legal implication.

Professional advice should be sought before making decisions based
on this general presentation.
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rade Union Recognition

Claim Process
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(1) No trade union of workmen the majority of whose membership consists of workmen who are not employed
in any of the following capacities that is to say-—

(a) managerial capacity;

(b) executive capacity;

(c) confidential capacity; or
(d) security capacity,

may seck recognition or serve an inviration under section 13 in respect of workmen employed in any of the
above-mentioned capacities.

(1A) Any dispute arising at any time, whether before or after recognition has been accorded, as to whether any
workman or workmen are employed in a managerial, exccutive, confidential or security capacity may be
referred to the Director General by a trade union of workmen or by an employer or by a trade union of employers.

(1B) The Director General, upon receipt of a reference under subsection (1A), may take such steps or make
such enquiries as he may consider necessary or expedient to resolve the matter.

'{ ALWIN RAJASURYA
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(1D) Where the matter is not resolved under subsection (1B}, the Director General shall give his decision as to
whether any workman or workmen are employed in a managerial, executive, confidential or security
capacity and communicate in writing the decision to the trade union of workmen, to the employer and to
the trade union of employers concerned.

(2) Subject to subsection (1), a trade union of workmen may serve on an employer or on a trade union of
employers in writing in the prescribed form a claim for recognition in respect of the workmen or any class of
workmen employed by such employer or by the members of such trade union of employers.

(3) An employer or a trade union of employers upon whom a claim for recognition has been served shall,
within twenty-one days after the service of the claim—

“(a) accord recognition subject to the scope of membership of the trade union of workmen
concerned as on the date of claim and in accordance with the constitution of the trade union of
workmen making the claim; or

b) if recognition is not accorded, notify the trade union of workmen concerned in writing the
g y g
grounds for not according recognition.

(3A) Upon according recognition to the trade union of workmen concerned under paragraph(3)(a), the employer
the trade union of employers concerned shall notify the Director General.

may, within fourteen days—
(a) of the receipt of the notification; or

(b) after the twenty-one day period in subsection(3) has lapsed,
been withdrawn.

to ascertain—

workmen or class of workmen in respect of whom the recognition is sought to be accorded; and

recognition is being sought, **to indicate support for the trade union of workmen making the claim.
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(4) Where the trade union of workmen concerned receives a notification under paragraph (3)(b), or where the
employer or trade union of employers concerned fails to comply with subsection (3), the trade union of workmen

report the matter in writing to the Director General, tailing which the claim for recognition shall be deemed to have
(4A) Upon receipt of a report under subsection (4), the Director General may take such steps or make such enquiries

(a) “the scope of membership of the trade union of workmen concerned as on the date of claim, whether it
is in accordance with the constitution of the trade union of workmen making the claim to represent any

(b) by way of secret ballot, the percentage of the workmen or class of workmen, in respect of whom

or

RYA
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(4B) For the purpose of carrying out his functions under subsection (1B) or (4A) the Director
General—
(a) shall have the power to require the trade union of workmen, the employer, or the
trade union of employers concerned to furnish such information as he may
consider necessary or relevant within the period specified in the requirement

(c) may enter any place of employment where any workmen in respect of whom a
claim for recognition is sought to be accorded are being employed to examine any
records or documents or to conduct secret ballot.

(5) Upon ascertaining the matter under subsection (4A), the Director General shall give his
decision. Where the Director General decides that recognition is to be accorded, such
recognition shall be deemed to be accorded by the employer or trade union of employers
concerned, as the case may be, from such date as the Director General may specify.

NRAJASURYA
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(1)

i FOr M \f
| Can be found by in IR Regulations 2009. ,
'» Trade union serve to employers. [S9(2)] |

'* 21days for employer or trade union of ;
employers to respond. [$9(3)] |

/ R P
C o

* Union or Employer must inform DGIR that | _ ) '
recognition is accorded. [S9(3A)] * Union must inform DGIR (14 days). [S9(4)]

* Everything is settled if Employer’s ' » Noaction after 14 days will deem the
recognition is obtained. | | claim to have been withdrawn.

A{ ALWIN RAJASURY A
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ScinuLe
FORM A
[Subecpulation 3(1)]

NOTICE OF CLAIM FOR RECOGNITION

fecogRition plvaant e subsection 92) of the Industrial

A{ ALWIN RAJASURYA
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* There’s not enough employee where a Trade Union is justified.

* The membership scope for the union does not match the
particular group of workers that they want to represent.

! “A trade union of employees is bound by their constitution in respect of the scope |
' of representation. A union can only represent the category or class of workmen |
| el . . o . " . . . . |
i specified in their constitution. It must be an association of workmen in similar |

| trades, occupations or industries” Paragraph 10

Marulee (M) Sdn Bhd v Menteri Sumber Manusia & Anor [2007] 6 ML) 222 |

-Z\ ALWIN RAJASURYA
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* DGIR resolves
disputes when
| employers refuse
| torecognize trade |
unions.

Combpetency Che
¢ =

DGIR may refer to DGTU to |
ascertain competence of the |
trade union. ;
DGIR may determine '
whether the union has the
majority support through ‘
Secret Ballots and request
for documents. [S9(4A)]

A ALWIN RAJASURYA
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‘ DGIR checks:
1. Trade union's scope and membership
2, Compliance with union’s constitution

i 3. Workmen’s support for the union

DGIR can: [§9(4B)] |
*  Request documents and information ‘
|

*  Visit the workplace to review records and
conduct the secret ballot

Employer must provide derails of workmen ‘
for Form B 1

ALWIN RAJASURYA
.Z k.'\ ADVOGCATES & SOLICITORS
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Appendix Al

g i & list of the names mnd pacticulans of all the werkinen in my
The followring s 3 | as o the date of ki in respect of who the chaim for recopnition

emgloyiment as oa the d

1 Remarks

wiitinen
| Mok Eerters)

FORM B
[Paragraph 6(5)]
PARTICULARS OF WORKMEN

We e

(name of em) oF trade wnion of emplovers)

address at

Posteode ... —— 4 [ g

hereby declare that the

prmation given in Appendix A arc true and correct Lo the

best of my knowledge and belicf. I
|
Signature |
Name - o |
(Block Letters) T T
=== i — Page
Designation - | Not
} | e stios shacis e
1

iy agree with the it of worknien ate eligible o vote

(Direvior General) (Trude Union of
Warkmen)

Name Neme Name.

ALWIN RAJASURYA
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DGIR F G: . i v i
wsues Form ‘ Conducting the Secret Ballot:

*  Sets the date, time, and venue for the

*  Employers and unions must assist the
secret ballot ‘ proy

DGIR in conducting the ballot

* Eaiplopernniitport ballot Hoxls.dta ‘ *  No one can obstruct the secret ballot
visible location for 7 days
*  Voting results arc communicated via

Form D

‘ \
All eligible workmen listed in Appendix 1 to | ‘
. Form B can vote ‘ ‘

&,ﬂl\\'lN RAJAS
ADVOCATLS B SOLIC
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FORM C
[Subregulation 9(3)]

NOTICE OF SECRET BALLOT

(name of employer or trade union of cw

10 o O ——— L1 Y&

de union of workmén)

(mame of trad

BAICEE Bl s s s i
Postcode ., ~ waeee Town City
TAK hat pursuant to paragraph 9(4a)(#) of the Indusirial Relations

Act 1967 m secret ballot will be conducted s follows:
VENUE :
DATE
TIME

The workmen who are cligible to vote are as in Appendix Al of Form B3

ieins
Department of Industrial Relations Malaysia

Date:

A‘{ ALWIN RAJASURYA
A ATLE & SOLICITORS

FORM D
(Regulation 12)
NOTIFICATION OF THE RESULT OF SECRET BALLOT

The rosult of the sccret ballot copducted on — are as follows:
(dute)

A TO

NUMBER OF VOTERS (Appeadix Al)

B TOTAL NUMBER OF BALLOT PAPERS ISSUED

VOTES CAST

C. TOTAL NUMBER OF SPOILT VOTES

TOTAL NUMBER OF VOTES WHO ARE MEMDER
OF THE UNION

TOTAL NUMBER OF VOTES WHO ARE NOT
MEMBERS OF THE UNION

Formula for ascertaining pereentage is D/A x 100%

PERCENTAGE OF MEMBERSHIP

Director
Department of Industrial Re

Date: ..o

A{ ALWIN RAJASURYA
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Kelab Lumba Kuda Perak v Menteri Su"m_l-)é.r"i\/-.[anusia, Malﬁysia & Ors i
[2005] 5 MLJ (COA)

* Unjust Dismissal: The DGTU dismissed the appellant's request for a
secret ballot due to the absence of a joint request from both parties, which was
deemed a perverse exercise of discretion (para 18).

* Legitimate Expectation: The first respondent’s agreement with the DGTU
violated the appellant’s legitimate expectation that a secret ballot would
be conducted to determine the membership of the second respondent
(para 21).

* Employee Rights: It is vital to allow affected employees to express their
choice regarding union membership through a secret ballot, ensuring fair
representation (para 22).

A{ ALWIN RAJASURYA
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Bl &
| b (7)
« If the DGIR finds that the Trade g } Judicial Review
Union ought to be given ' o ;
recognition, DGIR will order for ‘ * Party dissatisfied with

(6)

union to he recognised. ' the DGIR’s decision may
* DGIR decision is final (Pursuantto | KEGUESE Hie High Dot

2020 IRA Amendments) [S9(5)] for gjadieial review:

| *The authority of the Minister is effectively transferred
i to the DGIR under Section 9. With the 2020
: amendments, the DGIR, rather than the Minister, will |

| ‘e s 2 o |
| make the decision and will then communicate this |
| decision to the relevant trade union, employer, G |

|

| employers' trade union. |
|

AQ ALWIN RAJASURYA
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‘he Do’s and Don’ts for

Employers Dealing with
Picketing
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5 “Picketing is the action of one or more workmen in attending at or near the |
place where the workman works, and where a trade dispute involving such |
i workman exists for the purposes of peacefully obtaining or communication '
information or persuading or inducing any workman to work or abstain from |
working ... The IR Act does not define “picketing”, but it does protect it.”

Asrul Ismail & Ors v Sinora Sdn Bhd [2009] 4 ILR 203

Malaysian Airlines and
AirAsia scrap share swap deal

S i T o . AirAsia and Malaysian Airline System (MAS) have
D;am lC OFMH or PILI\CUD 1n Ma]a S1a | scrapped their proposed share swap deal amid pressure
In 2011, the Malaysian Airline System fram s warkarsiunion st MAS.

= - s 1 s The deal was expected to reduce competition and help
Employees Umon (MAS]:U) PlL]\ﬁth ag‘unSt | MAS, the national carrier, return to profitability.

N ¥ s s At L ‘
the MAS collaboration with AirAsia, fearing T ——
i JOb losses and the impact on workers' welfare. concerns that the tie-up may lead to restructuring and job

| cuts.

A‘{ ALWINRAJASURYA
ADVOCATES & SOLICITORS
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Section 40(1) IRA provides that lawful picketing needs to be:
1) Carried out peacefully.

(W]

Aimed at advancing the resolution of a trade dispute.

(53]

) Carried out at or near the place where workman works.

N

Aimed to obtain/communicate information or to persuade any
workman to work or abstain them from working.

5) Conducted in a form and manner that is not intimidating or
obstructing the entry or exit.

é\ ALWIN RAJASURY A
ADVOCATIES & SOLICITORS

[t is unlawful picketing if it is done:

1) Pending and within 7 days after the conclusion when a board of
inquiry has been appointed by the Minister under Part VIII, to investigate
any trade dispute. [S.40(2A)]

2) After the relevant trade dispute has been referred to the court and the
parties have been notified on such reference. [S.40(2A)]

3) After YOPA or State authority has refused to refer a government service-
related dispute to the Court, and the parties have been notified. [S.40(2A)]

4) During recognition claim proceedings. [S.10(1)]

A{ ALWIN RAJASURYA
ADVOCATES & SOLICITORS
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| Deciding this is 2 guestion of fact

In Harianto Effendy bin Zakaria & Ors v Mahkamah Perusahaan
Malaysia & Anor [2014] 4 ILJ (FC), the picket was within the Bank’s
premise as CCTV showed picketers entered the bank’s lobby and head towards
the banking hall.

A locality in immediate proxunlty to a|

Gleneagles Hotel Ltd v Wothue Whee

|
house or place of business and not i
| “At or near” cannot mean “in”

within it.

[Dr V Anantharaman]

*Employers should obtain proofs of the picket taking place in the workplace (CCTV etc) , identify the alleged picketers and issue cause letters to them.

A{AI“E\RR]‘\\UR\\
OCATES & SOLICIT

Astul Ismail & Ors v Sinora Sdn Bhd‘ ;
[2009] 4 ILR 203 (IC)

*  Unruly manner (shouting, booing &
cursing management & workers)

Muhammed Sukeri bin M:;hudin v Hicom
Automotive Manufactures [2019] 1 LNS 2161
(1C)

*  Assembled at car park (caused traffic congestion)

*  Insensitive  religious  and  cultural *  Assembled in large number (110)

tolerance (coffins) bl Held the actions brought disrepute to the company’s |

I
Amounts to intimidation | | reputation

- Harianto Effendy bin Zai(ariﬁ & Ors v Mahkamah Pel-'usahaan Malaysia & Anor [2014] 4 ILj (FC)

*  Bullhorns, balloons, air horns, whistles

Action brought the bank into disrepute. Banking industry is special and requires high standard of care and |
conduct.

|
|
|
*  Entered lobby and banking hall when customers were dealings at the counter ‘
|

A{. Alwl'\ RU.\QUR\A
AD ATES & $OLIC
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Cableview Services Sdn Bhd v Mazlam Salim [2004] 1ILR 1262 (IC)

* The presence of the claimant was not proven to be intimidating,
blocking entry or exit, or causing a disturbance.

* It is evident from the company's actions that by not filing a police |
report or calling the police to disperse the claimant, they
demonstrated that the claimant did not cause any public
disturbance. |

* Therefore, the company has failed to prove that the claimant was
engaging in an illegal strike or picket under .40 of the IRA 1967. '

* This court also concludes that the dismissal is unlawful for the purpose |
of §.20 of the IR A, as it was done without valid and reasonable cause. |

A?_ ALWIN RAJASURYA
ADVOCATIS & SOLICITORS

What was it about?

How it started?

|
!
|
Nationwide picketing sparked by | i * Sexual harassment since 2021.
|
|

sexual harassment case at the * First formal complaint made to
Bercham branch, Ipoh. Maybank in October 2021. ‘
The case centers on a female ! |

employee who was sexuallyf employee  was  suspended on‘

E * Picketing began after the |
. |
harrased by her superior. (v August 20, 2024. |

* Protests initiated in early August
2024, ongoing for 6+ weeks.

A{ ALWIN RAJASURYA
ADVOCATES 2 SOLICITORS
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| }| avpRank

o ,‘ — - ] - - - |

* No disciplinary action taken against the, | = Claimed that Maybank mishandled
perpetrator. the case and suspended the victim |

* The female employee was suspended for instead. |

. | | . . |

? reporting harassment. ! * Stated that the picketing would

continue until Maybank takes |
appropriate  action  against the |
alleged harasser l

@ * Bank failed to engage in negotiations with | .
| NUBE, | "
‘ * Maybank’s denial of unfair treatment whilef '

legal proceedings were ongoing. Consequemes

*  Lack of communication with NUBE | | * Employers’ Inaction escalated the Issues

Individual issue becomes larger union and public issues.

Failure to act promptly harmed the Maybank’s reputation
and lead to legal battles.

A{ ALWIN RAJASURYA
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27

What Employers Should Do: ‘ ; What Employers Should Avoid: |
* Take immediate action on; * Delaying action on harassment
harassment complaints. complaints. |
* Avoid escalation by addressing} 1 * Suspending or punishing the
issues immediately with clear ‘ victim without proper
communication. ‘ ‘ investigation.
|
* Keep the process transparent and ; * Ignoring union input or failing
fair for both parties. ; | to adhere to the laws.
* Engage in open dialogue with
employees and unions. |

A‘{- ALWIN RAJASURYA
ADVOCATIE & SOLICITORS
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an Pel er]a—Peker]a Bukan
tlf Maybank Bhd v

KeSatuan Kebangsaan Pekerja-
Pekerja Bank & Anor [2017] 4 CL]

A{ ALWIN RAJASURYA
ADVOCATES & SOLICITORS

Appellant AW

Kesatuan Peker]a Pekerja Bukan Eksekutlf Maybank Bhd

( Y First i{espondent -
| Kesatuan Kebangsaan Pekelja Peker}a Bank (NUBE)

15
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3 January 2011 28 January 2011

DG registered the appellant * NUBE filed an appeal to the DG under
as a trade union for MBB’s s. 71A TUA 1959 to cancel the
non-executive employees registration

* NUBE's reasons for the appeal:
* DG failed to allow NUBE to be

- , heard before registration
STebruary 2011
NUBE filed for judicial

review, challenging DG’s L

* Overlapping membership between
the appellant and NUBE

decision

JASURYA
ssoLiciToRs

High Court Court of Appeal Decision
* NUBE’s application for judicial review ||+ NUBEappealed, COA allowed the appeals.
dismissed.

* S.12 of TUA 1959 requires an investigative role

* Courtfocused ons. 12(2) of TUA 1959 by the DG before registration

* DG has wide discretion to register unions. * DG must consult all interested parties.

* No consultation required before registration.

No overlap in membership: Appellant (MBB in-
house union) represents MBB non-executive
NUBE non-executive
employees of all commercial banks in Malaysia

employees. represents

* Failure to comply with natural justice
renders the decision null and void.

Registration of appellant set aside

Appellant applied for leave to appeal to a higher
court

Registration was allowed

A{ ALWIN RAJASURYA
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Whet-her the Direé;r-aﬁeml,

under Section 12 of the Trade Union Act 1959,

must consult with existing unions representing workmen before

registering a new union in an establishment?

R ALWIN RAJASURYA
ADVOCATIS & 30LICITORS

Paragraph 56

E Section 12 has three subsectio;ls, a.n-d they shoulci éll be

read together.

* Reading only subsection (1) by itself could lead to a
misunderstanding of the law.

A{ ALWIN RAJASURYA
ADVOCATIE & SOLICITORS
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(1) The Director General may, upon receiving any application under section

10, and subject to this section, register the trade union in the prescribed
manner.

(2) The Director General may refuse to register a trade union in respect of a
particular establishment, trade, occupation or industry if;

- He is satisfied that there is in existence a trade union representing the
workmen in that particular establishment, trade, occupation or industry and

- It is not in the interest of the workmen concerned that there be another
trade union in respect thereof.

A{ ALWIN RAJASURYA
ADVOCATES & SOLICITORS

(3) The Director General shall refuse to register a trade union if—

(a) he is of the opinion that the trade union is likely to be used for unlawful purposes or tor purposes contrary
to or inconsistent with its objects and rules,

(b) any of the objects of the trade union is #nlawful;
(c) he is not satisfied that the trade union has complied with this Act and of the regulations,

(d) he is satisfied that the objects, rules, and constitution of the trade union conflict with any of the
provisions of this Act or of any regulations; or

(e) the mame under which the trade union is to be registered is—

(i) identical ro that of any other existing trade union, or so nearly resembles the name of such other trade union
as, in the opinion of the Director General, is likely to deceive the public or the members of either trade union; or

(ii) in the opinion of the Director General, undesivable,

unless the trade union alters its name to onc acceptable o the Director General.

R ALWIN RAJASURYA
ADVOCATES £ SOLICITORS
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The word “may” in the subsections 1 & 2 means .
4 ‘% w

>

there is some discretion, but it doesn’t mean the
Director General has an absolute discretion.

The DG has to make a decision about whether to
register something. There’s no easy formula for this
67 decision; it requires careful consideration of

Subsection (2) implies that the DG needs to be pr4tians Hachars
sure about certain facts before making a decision. F::i‘l_

To be sure, the DG needs to consult with the ‘
relevant parties who are applying or who might

be affected by the decision.

The DG can’t make an informed decision without
getting more information and talking to the relevant
parties. This means engaging with the relevant
parties to understand the situation better.

Paragraph 70

(IN RAJASURYA

SL10LICITORS

When a decision-making body has to consult, it
means they must give a hearing to the people
affected and give their reasons. These two
duties goes hand in hand.

If someone has a right, interest, or legitimate
expectation, they should not be deprived of it
without a hearing or an explanation. This means
people should be given a chance to be heard and
understand the reasons behind decisions affecting

them. [Lord Denning in Breen]
Paragraph 74 —

& ALWIN RAJASURYA
VOCATES & SOLICITORS
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Under 5.12, the Federal Court acknowledged that the DG has

the power to make decisions by its own discretion.

HOWEVER, such discretion must be exercised carefully and

cannot be used without proper checks and balances. | ﬁ

I : S
(r——a In this case, the DG took the stand that he made the

| decision on the grounds that he has an absolute and
unfettered discretion.

L
'

This stand however is a clear contradiction to the

The duty to hear a party should be doncin a

Raja Azlan Shal’s and Lord Deninng’s remarks in |
decided cases.

“proper case”. In this case, the Federal Court
U_mfga decided that the opportunity to be heard should be

iven to NUBE
Paragraph 75, 77, 78 & 79 |Even T

A‘{ ALWIN RAJASURYA
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[f the law doesn’t specifically require a formal inquiry, then
the DG just needs to make a fair and reasonable decision
based on their discretion. According to S.12 of the Trade _]J

Unions Act (TUA) 1959, a fair and reasonable decision should ‘ N T o .

. o ) Just because there is an absence of any provision
involve giving the parties a chance to be heard.

in the sratute requiring the DG to give reasons,

that does not mean there is no such duty.

Unless there is a clear provision saying no ﬂ
. = PR
explanation or consultation is needed, the DG <77
should still provide reasons for their decisions to

The absence of such provision should not be

the relevant parties which in this case is NUBE ‘

used as an excase to keep its rationale in the
| decision making to be a mystery to the interested
|

Paragraph 81 & 87 ~ | parties or the public

A{ ALWIN RAJASURYA
ADVOCATES & SOLICITORS

20



24/10/2024

ﬁNatuml justice is a fundamental principle that
should be followed at all levels, especially when

someone or an organization has the authority to make :-W
|

b, 4

decisions attecting others’ rights.

Not only was it common sense that NUBE’s
views should be considered. It’s also a
§ requirement of natural justice, which

3 includes the right to be consulted.

In a;:cordance with settled pu-blic law principle and

principle of natural justice, public decision-making
bodies must provide reasons for their decisions due to
the concept of fairness. Providing reasons is also among
the essentials of good administration.

Paragraph 72 & 86

A{ ALWIN RAJASURYA
ADVOCATES & SOLICITORS

The Director-General, under Section 12 of the Trade Union Act 1959,
must consult with existing unions representing workmen before

F\q ALWIN RAJASURYA
ADVOCATES & SOLICITORS
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For any queries, please contact:

general@arlegal.my
alwin@arlegal. my

Telephone no. 3-7613 7605

l\q ALWIN RAJASURYA
AD ATES & SOLICITORS
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